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subparagraph B unless all of subparagraph A is already satisfied. But if that were the case, the

"provider" would not "request" the "access and interconnection," for it would already have it.

Further, the phrase "such provider" in subparagraph B is, as a matter of grammar,

a reference only to the language "competing provider of exchange services" in the first sentence

of subparagraph A, and a firm is "such" a prospective or actual "provider" of exchange services

whether or not it also satisfies all the other requirements of subparagraph A. For example, a

firm is "such [a] provider" whether or not it is currently receiving access and interconnection

under approved agreements. The receipt of access is what converts a prospective provider of

exchange service into an actual provider.

Similarly, a firm is an actual or prospective "provider" of exchange services,

whether or not it has the kind of exchange facilities required by the second and third sentences

of subparagraph A. In this regard, subparagraph A's second and third sentences have no

pertinence whatever to the meaning of the term "such provider" in subparagraph B. Quite apart

from the fact that these sentences apply only "for purposes of subparagraph A," they simply

define the kinds of "exchange services" that must be offered by "such [a competing] provider"

before all the other requirements of subparagraph A are satisfied. The second and third

sentences of subparagraph A do not in any way define what it means to be an actual or

prospective "provider" of local service.

The RBOCs' claim is also contrary to § 271 's legislative history and purposes.

In particular, the Conference Report on which the RBOC's rely refutes their view that a provider

of local telephone service must previously have entered the local market and have become a

facilities-based competitor with an approved interconnection agreement before it requests
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interconnection. It states that Track B means only that an RBOC "is not effectively prevented

from seeking entry into the interLATA services market simply because no facilities-based

competitor that meets the criteria set out in new § 271(c)(1)(A) has sought to enter the

market"23 and the House Report makes it explicit that Track B applies only when there has

been no "would-be-competitor" who "step[s] forward and request[s] access and

interconnection. "24 Indeed, the history demonstrates that the point of Track A's facilities

requirement is to confirm that the RBOC has "implement[ed] the agreement[s]" required by

§ 252 and to assure that a "competitor is operational. "25 But that purpose cannot be served if,

as the RBOCs contend, Track A never applies.

Against this background, there is no question that Track A here applies.

Numerous would-be-entrants have "requested access and interconnection," and none of the other

exceptions to Track A have even been claimed to apply.

B. The Facilities-Based Competitor Requirement Of Section 271(c)(1)(A) Cannot
Be Satisfied Unless A CLEC Is Actually Providing Residential Services And
Is Doing So Predominantly Over Its Own Facilities.

Track A requires a showing that competing providers are actually providing

telephone exchange service to residential as well as business subscribers and that they do so at

least predominantly over their own facilities. See § 271(c)(I)(A). While it is undisputed that

neither Brooks nor any other CLEC is today providing residential services in Oklahoma, the

OCC argues that this requirement of Track A has been satisfied. Similarly, while the Justice

23

24

25

H.R. Conf. Rep. No. 458, l04th Cong., 2d Sess., at 148 (1996).

H.R. Rep. No. 204, 104th Congo 1st Sess., at 77-78 (1995).

H.R. Conf. Rep. No. 458, l04th Cong., 2d Sess. at 148 (1996).
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Department disagrees with the OCC on the facts of the instant application, it contends that the

facilities-based competition requirement of Track A can be satisfied by a firm that offers

residential services exclusively through resale if the firm's overall business were predominantly

facilities-based. Each claim is contrary to the Act's terms and purposes.

First, as the Oklahoma AU recognized, Brooks Fiber is not providing residential

telephone service in Oklahoma. 26 That is because it is undisputed that Brooks Fiber has to date

only activated "test circuits ... to the residences of four of its Oklahoma employees" (who do

not even pay for the service) and these "test circuits are provisioned through resale of SBC's

local exchange service. "27 The OCC has nonetheless urged approval of SBC's application

under Track A on the theory that it is sufficient under § 271(1)(e)(1)(A) that Brooks Fiber has

made a "commitment to serve both business and residential customers in Oklahoma" in the

future and has entered into an interconnection agreement with SBC that anticipates Brooks'

provision of residential service. 28

This claim is foreclosed by the terms of § 271(c)(l)(A), which require that there

be a "competing provider of exchange services ... to business and residential customers." It

also ignores the fact that a basic purpose of the facilities-based competitor requirement is to

26 See AU Report and Recommendation at 14, 35; see also OCC Comments at 4-6; OCC
Transcript of April 25, 1997 Hearing at 30-32.

27 Comments of Brooks Fiber at 6; see Affidavit of John C. Shapleigh " 3-6, attached to
Motion to Dismiss and Request for Sanctions by the Association for Local Telecommunications
Services, CC Docket No. 97-121 ("Shapleigh Aff. ") (filed Apr. 21, 1997).

28 OCC Comments at 5-6. Chairman Graves made his position on this topic clear during
the hearing on April 25, 1997, in which he stated: "[W]e have signed interconnection
agreements that seek to provide business and residential services. . .. There are signed binding
agreements that provide business and residential service. So we've met that element."
Transcript of April 25, 1997 Hearing at 30 (emphasis added).
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provide "tangible affinnation that the local exchange is indeed open to competition. "29 That

a carrier may intend to provide local residential service, and has an approved interconnection

agreement that anticipates the provision of such services, is simply not an "affinnation" that the

local exchange market is open. To the contrary, when, as here, such carriers have been unable

to serve residential customers, it is evidence of the precise opposite: that the arrangements

necessary to the provision of residential service have not been implemented. Indeed, that is the

case here. The reason Brooks has failed to offer any residential service is that SBC has refused

to make commercially available the unbundled loops and physical collocation arrangements that

the Act requires and that Brooks believes it needs to serve residential customers efficiently. 30

Second, the Justice Department recognizes that Track A applies and that it has not

been satisfied here because no CLEC is currently providing any fonn of residential service in

Oklahoma. However, in the addendum to its comments, the Justice Department asserts that

§ 271(c)(1)(A) does not require that a CLEC provide residential services predominantly over its

own facilities. Rather, in its view, this requirement of Track A is satisfied if there is a single

provider that serves residential customers exclusively through resale arrangements under

§ 251(c)(4), provided that the competitor uses its own facilities to serve business customers and

its "local exchange services as a whole are provided 'predominantly' over its own facilities."

DOJ Addendum at 3. In the Department's view, § 271(c)(1)(A) requires only that "(1) the

29 H.R. Rep. No. 204, 100th Congo 1st Sess., 76-77 (1995). The House Report continues:
"In the Committee's view, the openness and accessibility requirements are truly validated only
when an entity offers a competitive local service in reliance on those requirements." Id. The
facilities-based competitor requirement of the Act was adopted "virtually verbatim" from the
House bill. H.R. Conf. Rep. No. 458, 104th Cong., 2d Sess., 147-48 (1996).

30 See Brooks Fiber Comments, Shapleigh Aff. 11 3-6.
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facilities-based entry path is being used whenever requested, and (2) at least one facilities-based

competitor is offering service to residential, as well as business subscribers." Id. It contends

that "once these two basic conditions have been satisfied," there is "no reason" to delay RBOC

entry into interLATA markets simply because firms that serve business customers over their own

facilities find it "advantageous" to serve residential customers on a resale basis. Id.

However, there is every reason to delay entry in this event. Because of the

enormous and well-documented limitations of total service resale,3! the most plausible "reason"

for a facilities-based CLEC's failure to serve residential customers through, for example,

combinations of its own facilities and unbundled network elements is that the RBOC has failed

to implement the arrangements necessary for a CLEC to use the elements and to serve residential

customers by any means other than total service resale. Indeed, absent a finding that no CLEC

has requested interconnection to serve residential customers, has negotiated in bad faith, or

violated an implementation schedule, that is the only plausible explanation.

In this regard, the Justice Department's positions ignore the reason Congress

required a showing that service is being offered to residential as well as business customers.

Congress recognized that these two classes of customers have very different service needs and

characteristics, and that while an RBOC may be unable to erect roadblocks that prevent all

facilities-based competition for high volume business customers, those roadblocks can be

effective in precluding any facilities-based competition for residential customers.

For example, it is the unavailability of unbundled loops and physical collocation

arrangements that has prevented Brooks Fiber from serving residential customers over the

3! See Local Competition Order, " 332-334.
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facilities that it uses to offer its limited business service. In this regard, the Commission has

found that physical collocation is superior to virtual collocation in a wide array of conditions,

and the virtual collocation that SBC offers is vastly inferior to physical collocation for the

purpose of developing facilities-based residential service. 32

Further, the legislative history of the Act makes it explicit that Congress intended

proof that facilities-based telephone exchange service is provided to business and residential

subscribers. The House Report states that "the Commission must determine that there is a

facilities-based competitor that is providing service to residential and business subscribers" and

that "the service [i.e., a facilities/checklist based service] must be made available to both

residential and business subscribers." H.R. Rep. No. 104-204 at 76-77. And the Committee

32 See Local Competition Order, 1 559; Expanded Interconnection, 8 FCC Rcd. 7341, 7393
(1993). Physical collocation is superior because it (1) ensures a CLEC's control over its own
equipment and secures it and competitively sensitive information that can be derived from it
from access by LEC personnel, and (2) also facilitates the installation of equipment that permits
the provision of innovative services, and of traditional services at considerable cost savings.

One example of such equipment is remote switching modules which, when physically
collocated, will substantially reduce transport and switching costs by switching "line-to-line"
calls (which account for 35 to 45 % of all local traffic) without having to involve the host switch.
A typical remote switching module is able to serve thousands of lines and takes up about 200
square feet of contiguous space. Because of the substantial cost savings offered by remote
switching modules, they currently are used extensively by incumbents LECs, and CLECs may
want to collocate this equipment in large central offices in order to be competitive in the local
exchange market. A CLEC would never want to virtually collocate a remote switching module,
however, because the CLEC would then lose control of access to this critical piece of equipment
and would be forced to rely on the standards and performance of its competitor in performing
repair and maintenance. In addition, a CLEC that depends on virtual collocation will be
reluctant to install this equipment or other equipment that allows for innovative services such as
ADSL & HDSL for one other reason. Because the incumbent would maintain the equipment,
the CLEC would then give the incumbent LEC immediate access to competitively sensitive and
proprietary information regarding the type of services being offered by the CLEC, the customer
"take rate" for the new service, and the identities of the specific customers accepting the new
service.
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further emphasized that "the competitor [must] offer a true 'dialtone' alternative within the State,

and not merely offer service in one business location that has an incidental, insignificant

residential presence." Id. These concerns were then echoed by the Conference Committee,

which pointed to facilities-based residential competition as illustrative of "the sort of local

residential competition that has consistently been contemplated." H.R. Conf. Rep. No. 104-458

at 148. In short, far from relegating consumers to resale competition, § 271(c)(l)(a) reflects

considered judgement that RBOCs must open both residential and business markets to facilities­

based competition.

In addition, under the Department's position, the inclusion of residential customers

in § 271(c)(l)(A)'s requirement of a facilities-based competitors would serve no purpose and

would produce results that are wholly arbitrary. For example, the Department recognizes that

§ 271 (c)(l)(A) would not be satisfied if a state contained one firm that used its own facilities to

serve substantial numbers of business customers and a second firm that serve lesser numbers of

residential customers through resale. Yet the foregoing residential services would have no

greater competitive significance if the discrete residential resale offerings and facilities-based

business offerings were combined in a single firm. That is why § 271(c)(1)(A) requires that

there be "competing providers of exchange service" both to "residential and business subscriber"

and that "such telephone exchange service" be offered at least "predominantly over [the CLEC's]

own telephone exchange service facilities."
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C. The Track A Requirement That An RBOC "Provide" All Checklist Items
Cannot Be Satisfied By Showing That The RBOC Is "Generally Offering"
The Items Pursuant To An SGAT.

Finally, the Department Goined by the RBOCs) has urged a position that would

eliminate the principal other distinction between Track A and Track B. See AT&T Comments

at 11. In particular, while Track B requires only that an RBOC has "generally offered" access

and interconnection that "meets the requirements" of the checklist, "pursuant to an [SGAT]"

(§§ 271(c)(2)(C)(i)(I) & (ii», Track A requires that the RBOC actually "is providing" such

access and interconnection (id., §§ 271(c)(2)(A)(II) & (ii».

As all recognize, an RBOC cannot be found to be "generally offering" the items

on the checklist unless the required access and interconnection arrangements are presently

actually commercially available. See Bell Atlantic Comments at 6; DOJ Comments at 24 &

n.31. But the Justice Department and the RBOCs take the position that this is also the meaning

of Track A's more stringent requirement that an RBOC is "providing" a checklist item. In their

view, the term "provide" requires only that an RBOC "has a concrete and specific legal

obligation to provide it, is presently ready to provide it, and makes it available as a practical as

well as formal matter." DOJ Comments at 23-24; accord Bell Atlantic Comments at 7.

While the Department does not attempt to square this proposed interpretation with

the language of the Act, the RBOCs contend that § 271(c)(2)'s terms adopt a "mix and match"

standard in which there is no distinction between Track A or Track B and in which RBOCs can

satisfy the individual checklist items by showing either that the RBOC is providing the element

pursuant to an agreement or that the RBOC is generally offering it pursuant to an SGAT. See

Bell Atlantic Comments at 5-6; BellSouth Comments at 7-12. But that is not what § 271(c)(2)
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plainly says. See AT&T Comments, pp. 10-14. Beyond that, §§ 271(d)(3)(A) & (B)

unambiguously provides that a different and stricter showing (full implementation) is required

to satisfy the checklist when an application is analyzed under Track A, rather than Track B.

Finally, this debate should be much ado about little. If it ever were the case that

individual checklist items were not requested by a CLEC and were thus not being provided, the

Commission has ample authority to treat its general commercial availability under an SGAT as

satisfying the requirement. See pp. 23-24, supra. By contrast, where -- as will typically be the

case and as is true here -- all checklist items are being pursued by multiple CLECs, the actual

provision of the item is required because that is the best evidence of its actual availability and

implementation. That, in tum, is why Congress established the requirements of Track A as the

general rule and permitted the Track B showings to be made only when, as is not the case here,

certain exceptional conditions are shown to exist. See H.R. Conf. Rep. No. 104-458, at 148.
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CONCLUSION

For the reasons stated herein and in AT&T's initial comments, the application

should be denied.
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switches for which SWBTts ~rf" i, ~roximatety $10 M'ill£on based on your current
price proposal.

As stated in my Jeu:et r-xt::d to you on May 2, 199', 111. issue ofclmOmi%cd roWn2 was
Mbitratcd in Texas 'UUi prices were not 1) proposed by SwaT throusb 1be srilNJ~ted

agreement process; 2) ordered by the Texas Commission; 3) pmposed by SWBT durin~

nCilotiatians with AT&T; or 4) included in SWBT's cost studies provided in the Texas
cost procoeding:t. In fact, it was not until theh~ were: underway in the Texas
Arbittadotl proceedings that SWBT ac1mawledaed customized routinW to be technically
feuible. In addition. tbe 0111y pricJng proposal.. othet than an llVoided cast discount
proposqJ, ATkT r=eived ftom SWBT durlnB the Texas neg01iations was on October 31 p

1996. This pricing proposal did not include a. price for customized routing. nor did it
include the tGpi~of CUSQJmized J'CJUtiJlg with an iDdhicWal~ basis (ICB) placeholder.
AT&1·5 positiOD remains UDebanged. ATleT's 'position is that customized fOUtinI
should b~ implcmenccci based DD AT&T'8 request and AT&T will agree to reimbune



SWBT for any (;~13 that ani applicable on a. true-up basis provided easts arc cilb.~r agreed
to through n¢~otia\ionsor concluded lIS a rtlSull ofan a.rbiuation proccc:ding should Our
Compw~ Mt t'C'ach ft negotiated agrcem=nl.

Based On cur cusconrlzed rcutir.g pricing positions, AT&T is left with no choice other
than to pur::hase Operator Se[\'iCtd3 and Directory Assist2lnce Services from SWBT in
order to preserve its market cnJtY plans and not inttoduce further delays. To that end, tilts
Jetter serves 8.J AT&T's oMeJaJ request for SWOT to 'Provide local operator .services
Iud local cUrectory psbfance semces to A't"T local cUJiamen ill tJr~St.teof
TeD! DD behalf DfAT&T begiDAiag on JUAe !!+ 1997. Ittberc: an: aoy je.:Jpardia
.uloci.ted with thU nquelf. p~ase notify AT&T atebe speciftCi I1lrroalldJlll iucb
jeopardies Dot later thaa 1100. aD Friday, May 16,1991, via voice mail ta me at (972)
778-:2&1 9 "ltd hi wridDg via tal to mt ac (912) 118-1620. This request provides SWBT .
\\"itb the thirty..day r.otineation tim.cmwe that has been Qgrew to by the AT&T and
SWBT implcmenbt1ion teams. The ic.fonnalion roqul~<l by SWBT to provide these
services on bebalfof AT&T is included in the ~hedSWBT required f~nns aod is also
being electronically tnmsmitted to you by Julie Cooper. The information attached
incJu.de~ btU: is not lImited to, the infoTmatkln oU11ined in the OS and DA Resale sections
Df the AT&:TJS'WBT Interconnection Agreement, c.g.~

• AT&T Branding pmue to be used when providing local operator services md
directory ass1mnc.c services to AT"T local ~tomers. Please provide AT&T
will a listing ofany and all SwaT directory assistance pJatforms and operator
services platforms that will not be C3pllble ofbrunding AT&:T AA ofJune 1S. 1997,
along with the: scheduled date such platfomss will have the AT&T branding
~pa.bilitles implemented. Please provide this information to me by end of
busi~ssThursday, May 22, 1991, via fax ro (972) nS-2620. (t is AT&T's
understandini that for any SWBT operator servtl;:CS or dircctosy assistantoe
pla.tform! thatdo not Mve the AT&T btmdiag capability, SWBTwil140t bnmd
AT&T custamer calls (bat are haodled by a live SWBT operator. Please also
conflnu this~ing by end of business Thursday. May 22. 1997. "ia fu to
me.

• AT&T rate table information. This information is competitively sensitive and
tlJerefore confidential. AT&T operator s"""ices and. directory assistaDce rate
infonnation i~ to be wed by SWBT solely f01 the purpoSI: ofquoting an AT&:T
rate to an end-user customer bued on a customer req.uest and is not ta be used for
any oth.c:r purpose, e.g., to prepat= campetitive I)f{m and/or Te9JWnse9, to create
marlcering prans, or to be used in media and/or advertiscmoc.ts. AT&T is
providing its rates to S~T for the purpose ofpro'Yiding customers witb rate
quotes as a. n:sult of SWBTYs reru.s.J to route sl.1Cb endotUSer customer rcquesu to
AT&T as it dces for long distance requestS today. As [mentioned to you during
ow: te!ephOfl¢ convc:rsation on May 13, 1991. SSC's California implementation
includes IUl agreement whm'eby requests fot' AT&T rate quotes are tran.sferred to



AT&T on 11 0- tnUl~fer basis and AT&:T 1.1 not required (0 diwlae ita rates.
AT&T IIlquests a written response from SWBT with re$pect to why it will not
SUpport an implementation approaeh in TeDS that is ccnsistec.t v.ith what has
been Unpl~cntcd in California by end ofbusineas Thunday. MA)" 22, 1997, via
Ia.x to me. AT&:T's experience in California has validated that the volume of rate:
quole requests is minimal; in California me hiahest voLume received to dare is 6
requests per day. It is AT&T's position that:such i\ small volwne of trqffic does
natjustifi.·r~n~ AT&T to divulec its rates snd rate structures to its
competitor.

• All other info1'11'lat.ion r:q1JCsted on SwaT's forms tOr the provision of operator
servic~ and directmy ~i5tance scnices is also included.

As AT&.T's agent for the provision oflocal operator smvicm and. dnctcry a.ss1sWtCe
services to AT&T local customct3, AT&T ~ rcquatiDg~ effective June 15, 199"1,
SWBT provide AT&oT with a weekly Jept)rt ld#ltiftin& the volume of operator services
inquiries received from AT&:T customers that are non-re:VC%luc: gcltCtatlnQ in nature (e.g.,
requeBts for th= correct 1ime, inlluires regarding an NPA or NXX for a. given~ etc.) as
welt as a Summtu')' oIthe number of AT&T customer eatl attempts that ate not completed.

In order to ~nsurc that AT&1"5 market entry plans are nDt dela~AT&:T must
emphasize that foe operator services and directory assistAnce Scrvil;ClS pnwided by SWBT
on AT&T's behalf, AT&T will pay to SWBTonly the CoatsU5Dciated with end-user
calls that are completed based an SWBT's per-t:.U Jowl rate less the 21.64% avoided
cQ.11: discount. In addition, SWBT will apply the same number of free directory assistance
calls per1i~p¢t rnOlltl11() AT&T"s cnd·usmcustomers as the num.ber offree directory
a3l5istAm;c calls per line/per month that SWBTotTc[s to im cmd-user c~stamers. To the
extent SweT dctCImines that additional costs ate ap~lieablc to AT&T that a.re not
specified in this paragraph or not includ~ wirhin the ATkT/SWBT Texas
Jt.ten::onnectian Agreement. AT&1 will~ to reimburse SWBT for any such cOSots on
a "true-up" basis ifAT&T and SWBT re3Ch a negotiated agreementthrouah the Texas
CO~ procecdiIlgs OT ifillIL arbitrated deci$ioo from the Texas PUC deems such to bo
approprtat=.

It continues to be AT&1's d=sirc 10 have <:ustomit.cd routinG implemented in order for
ATciT (oJ directly ptovide operator scr:vL2s QI1d. directory assistance services 10 its end..
user custDrnct'S. As a resul~ AT&T's request for SWBT to provide these services to
AT&1's customers will be on an iDterim basis. Thcrcfol'C it is imperative that our
Compnni~s ,;oQrinuc to work the dc[ails necessary to Implement ctutomized [outing so
that it can be activated On an immediate basis at the time we resolve the pricing disputes.

In your May 14, 1997, letter, SWBT continues to advocate AIN as a prd'ened method to
provide :ustomized routing in compari'ion to the line cLus cade saLutioo. AT"T requests



that SwaT provide its AIN availabUit)' schedulo by end office and any mol1ificalions
that it may ha"'c made 10 the priCES pro-.ided ir. your April 28 letter by end ofbusiness
1bursdaYl May 22, 1997, via fax 10 me. AT&T will use this infomuarion fat
l;Onsidcration purposes only tad as a fcsult this request does Dat Zl'lDdify AT&T's ~genl

need to Unplement a solution as soon as our pricin& disputer.'! a:J"e resoJved.

In )'0\11' May 14. 1997. Jetter, you Blso c;antinue to c111rify SWBrs position regarding
access to 900 "'~odtYsip1jng conv8J'3ion" outlining that AT&T must follow the special·
request prCJ~¢u. AT&T understar..ds SWBTls position and will initiarc the special reque:s,:
process for this capability in TeDS at the time that AT&T deelm i1 appropriate to do 50.

Ifyou have ac.y CLuesti0C3 regardins AT&T's request, please fecl free to conract me at
(972) 77&-2619, Ifyou have any questions regerdins tec:hnical implementlltion issues,
ple~e contaCt Julie Cooper a1 (972) 778-2660.

SineereJy~

1L114JJ m,lM/tJ.-
~.P6&lcon
SW Region BWlin~ Planning VP



CERTIFICATE OF SERVICE

I, Thomas Blaser, do hereby certify that on this 27th day of May, 1997,
copies of the foregoing Reply Comments of AT&T Corp. were served, unless otherwise
denoted, by U.S. mail, postage prepaid, upon the parties listed on the attached service list.

rl-{~::JSs-k_____
THOMAS BLASER
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Daniel L. Brenner
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